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ationwiderecalls presentunique

challenges for product manu-

facturers and the attorneys who

representthem. Removing mil-
lions of vehicles from the garages of once-
loyal customers can place a tremendous
strain on a corporation’s bottom line. The
short-term costs associated with recalling
a product can be staggering. Notifying
consumers of the recall, pulling products
off of the market and, where appropriate,
repairing products already in commerce can
cost hundreds of millions of dollars.

The long-term effects of product recalls
are incalculable. If handled improperly,
recalls can shake consumer confidence ina
product’s safety and reliability. Consumers
are typically a forgiving bunch. Proactive
manufacturers that aggressively manage
recalls canwinback consumers’trustin their
products. Throughthe years, manyreputable
product manufacturers have navigated un-
scathed through highly publicized recalls.
When recalls are mishandled, however,
generations of consumers may lose faith
in a product.

These same consumers may end up
serving on juries hearing class-action
lawsuits where the safety and reliability of
recalled products are the central issues for
their determination. Attorneys representing
manufacturers will seek toexclude evidence
of'the recall, while the claimants’ attorneys
will attempt to offer them as a corporate
admission of product defects. Those who
practice in the field of automotive products
liability routinely engage in these eviden-
tiary battles. Many more battles are looming
over the horizon.

Even casual media observers have been
unabletoescapetherecentnews of Toyota’s
automotive recalls. Since the beginning
of the year, Toyota has recalled roughly 6
million vehicles in the United States alone.'
However, automotive recalls are not rare.
Following Congress’ enactment of the
National Traffic and Motor Vehicle Safety
Act of 1966,> manufacturers have recalled
more than 390 million vehicles, 46 million
tires, 66 million pieces of motor vehicle
equipmentand42 million child safety seats.?
In the past three years, there have been 524
recalls involving 23.5 million vehicles.*
Most consumers, and, more importantly,
potential jurors, have received in the mail
recall notifications warning of potential
defects and advising of the manufacturer’s
recommended remedies. For this reason,

having a basic understanding of automo-
tive recalls will benefit any attorney with
an active trial practice.

Thisarticlewilladdress threetopicsrelat-
ing specifically to automotive recalls:®

» the statutory authority giving the
National Highway Traffic Safety Admin-
istration (NHTSA) recall power;

» procedures for voluntary and invol-
untary automotive recalls; and

P evidentiary considerations involving
automotive recalls.

Statutory Authority Granting
NHTSA Recall Power

Seeking “to reduce traffic accidents”
by regulating the safety of motor vehicles,
Congress enacted the National Traffic and
Motor Vehicle Safety Act of 1966 (Safety
Act).®Tn 1994, the Safety Act was repealed,
reenacted and recodified without material
change as part of the National Highway
Traffic Safety Administration Authoriza-
tion Act.” Congress delegated its authority
to administer the Safety Act to the Secre-
tary of Transportation, who subsequently
re-delegated her administrative duties to
NHTSA.?

NHTSApossesses the statutory authority
to regulate foreign and domestic automo-
bile manufacturers, distributors, sellers
and suppliers.” A major component of its
regulatory authority is its power to issue
recalls. NHTSA’s recall power is aimed
at ensuring “motor vehicle safety.” The
Safety Act defines motor vehicle safety,
in part, as:

the performance of a motor
vehicle... in a way that protects the
public against unreasonable risk of
accidents occurring because of the
design, construction or performance
of a motor vehicle, and against the
unreasonable risk of death or injury
in an accident....”"°

NHTSA’s recall power extends to ve-
hicles that contain defects relating to motor
vehiclesafety, or vehicles outofcompliance
with Federal Motor Vehicle Safety Stan-
dards (FMVSS)." Firstpromulgatedin 1967
to address seatbelt performance and safety,
FMVSS has grown into a comprehensive
regulatory scheme setting minimum safety
and performance standards for various
vehicle systems.
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Vehicles that do not comply with FM-
VSS are subject to mandatory recall.!?
Vehicles in compliance with FMVSS may
still be recalled if NHTSA determines they
contain safety-related defects. NHTSA
publications offer guidance about the types
of defects it considers to be safety-related,
and those it does not.!* Examples of safety-
related defects include:

» accelerator controls that may break
or stick;

» wiring system problems resulting in
fires or loss of lighting;

» airbags that deploy under unintended
circumstances;

» seats or seatbacks that fail (yield)
under normal conditions; and

» critical vehicle components that
break or fall off, causing potential loss of
vehicle control or injuries to persons inside
or outside the vehicle.

Defects NHTSA does not consider
safety-related typically involve systems or
components designed for passenger comfort
and convenience, suchasair conditionerand
radio problems, excessive oil consumption
and cosmetic paint blemishes.

Procedures for
Automotive Recalls

Recalls are triggered in one of two
ways. NHTSA may initiate a mandatory
recall or the manufacturer may initiate a
voluntary recall.

NHTSA will only order a mandatory
recall after a thorough investigation of
an alleged safety defect. The Office of
Defects Investigations (ODI) is the arm of
NHTSA charged with the responsibility
for investigating vehicle defects."* ODI
receives complaints in a variety of ways.
Consumers are encouraged to notify ODI
of potential safety concerns by means of
mail, telephone or Internet.'* Engineers and
other experts within ODI review each com-
plaintand, when they observe a developing
safety trend, initiate a formal investigation.
There is no established number of reports
that ODI must receive before launching an
investigation.

ODI’s investigative process consists
of four parts: screening, petition analysis,
investigation and recall management.
Screening involves the review of customer
complaints and defect information manu-
facturers submitvoluntarily and asrequired
by the Transportation Recall Enhancement
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Accountability Documentation (TREAD)
Act.'® If ODI detects a safety-related trend
during screening, a formal investigation will
be opened. Any person or organization may
also petition ODI to open an investigation.
Consumer advocacy groups frequently file
petitions asking ODI to investigate vehicles
they deem dangerous. Once ODI elects to
open an investigation, it first conducts a
preliminary evaluation by reviewing its
own data as well as technical information
manufacturers submitregardingthealleged
defect. Manufacturers and their engineers
become actively involved in ODI evalu-
ations by submitting their own research,
testingandfield data, defending the integrity
of their products.

Many defect investigations proceed
no further than the preliminary evalua-
tion stage.” If, however, ODI determines
the problem warrants additional study, it
may commence an engineering analysis.
Building on information obtained during
the preliminary evaluation, the engineer-
ing analysis undertakes additional testing,
surveys and inspections to study the alleged
defect. ODI often sends a series of detailed
questions and document requests to the
manufacturers. In response, manufactur-
ers are given the opportunity to submit the
research and testing conducted by their
internal engineers and safety officials. The
engineering analysis process canlastaslong
as one year from the date of inception.

If ODI concludes that a safety-related
defectdoesnotexist, it willissuea “resume”
orclosingreportand terminate the investiga-
tion. If ODI believes the data demonstrates
a safety defect, engineers prepare a brief,
which is presented to a panel of automo-
tive safety experts for peer review and
comment. The panel can either disagree
with ODI’s recall recommendation or, if
it believes a safety-related defect exists,
it can recommend that ODI send a “recall
request letter” to the manufacturer ordering
it to notify its customers of the defect or
non-compliance and, where appropriate,
remedy the defect.

Proactive automobile manufacturers
may issue voluntarily recalls when their
internal testing data evidences a potential
safety defect. Although manufacturers must
notify NHTSA of a potential defect within
five working days of its discovery, fed-
eral regulations do not prescribe a specific
amount oftime within which manufacturers
must issue arecall.'® Rather, recall notifica-
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tions must be issued “within a reasonable
time” after the manufacturer first identifies
the problem. Typically, manufacturers initi-
ate a voluntary recall by filing a “Part 573
Report,” notifying NHTSA of its concerns
and proposing a remedial program.'

Federal regulations tightly govern what
information manufacturers must include
within their recall letters.”® Generally
speaking, recall letters must provide vehicle
owners with detailed information about the
defect or non-compliance, the risk to motor
vehicle safety,and the measures that mustbe
takentoremedy the problem.?' Regulations
dictate the precise language manufacturers
mustuse both in the letter and the envelope,
even prescribing the font size of certain
mandatory statements.?

The Safety Act and the applicable
regulationsalso govern whatmanufacturers
must offer consumers to remedy recalled
vehicles.”® When a vehicle is recalled,
manufacturers must offer one of the fol-
lowing services, free of charge: repair the
vehicle, replace the vehicle with anidentical
or reasonably equivalent vehicle, or refund
the purchase price, less a reasonable allow-
ance for depreciation.”* Remedial action
must be taken within a reasonable time,
not to exceed 60 days after the vehicle is
returned for service or replacement.

Companiesreluctantto carry outmanda-
tory recalls are subject to civil enforcement
actions in federal court.”® Those found in
violation of recall-related procedures are
subjectto stiffcivil and criminal penalties.?
Under certain circumstances, NHTSA is
authorized to seek penalties of $6,000 per
violation, up to $16,375,000.%7 A separate
violation is deemed to have occurred for
each vehicle found to be in violation of the
Safety Act’s recall procedures.

Evidentiary Considerations

In any trial involving a recalled auto-
mobile, the central evidentiary dispute will
inevitably focus on the admissibility of the
recall. Counsel representing the defendant-
manufacturer will typically attempt to
exclude evidence of the recall, arguing that
it is an inadmissible subsequent remedial
measure by operation of La. C.E. art. 407
and Fed. R. Evid. 407. Louisiana’s art. 407,
whichtracksthe federal versioninlarge part,
excludes from trial evidence of “measures”
taken “afteranevent” which “iftaken previ-
ously, would havemade the eventless likely

to occur,” when that evidence is introduced
toprove “negligence or culpable conduct in
connection with that event.” However, the
article specifically permits the introduction
of suchevidenceif*“offered foranother pur-
pose, suchasproving... knowledge, control,
or feasibility of precautionary measures, or
for attacking credibility.”

Louisiana jurisprudence regarding the
admissibility of automotive recalls is not
well developed. Many of the cases dis-
cussing this issue were decided before the
enactment of art. 407 and the Louisiana
Products Liability Act (LPLA).* However,
several core principles are emerging in the
case law. First, recall letters issued after
an accident or event are generally treated
as subsequent remedial measures and are,
therefore, generally found to fall within the
scope of art. 407.3° Recalls initiated before
an accident or event are generally found to
fall outside the scope of art. 407 because
they do not constitute subsequent remedial
measures.’!

Second, an increasing number of courts
appear willing to admit evidence of recalls
and post-accident investigations by relying
on the exceptions identified in Louisiana’s
art. 407 and Fed. R. Evid. 407. One Loui-
siana court upheld the admissibility of the
defendant’s post-accident investigation
because the evidence was used at trial to
attack the defendant’s credibility and un-
dermine its affirmative defenses, and not to
“prove negligence or culpable conduct.”*
Under this expansive interpretation of the
exceptions, skilled trial counsel would
presumably be permitted to introduce
evidence of subsequent remedial measures
any time a product manufacturer argued as
an affirmative defense that its product was
not unreasonably dangerous as defined in
the LPLA.

In a complex breach of contract claim
involvinganindustrial water-purifying sys-
tem, the United States 5th Circuit recently
held that evidence of subsequent remedial
measures “can be introduced on the issue
of causation if that is in controversy.”* The
same panel also observed that evidence of
subsequentremedial measures is admissible
in breach of warranty claims, because Fed.
R. Evid. 407 only excludes evidence of
measures taken to make an “injury or harm
less likely to occur.””** Because injury and
harm are not issues in contractual disputes
involving warranty breaches, the court
found Rule 407 inapplicable and evidence



of subsequent remedial measures admis-
sible. Though this ruling appears limited
to contractual disputes where there is no
“injury or harm,” vehicle manufacturers
with recalled products are often sued under
breach of contract theories such as redhibi-
tion, fraud and breach of express warranty.
Practitioners, particularly those in federal
court, should be mindful of this broad jur-
isprudential interpretation of the subsequent
remedial measures doctrine.

The third emerging trend centers around
themeaning ofthe term “measures.” As dis-
cussed above, the rule excluding evidence
of subsequent remedial measures only
applies when “measures are taken, which,
if taken previously, would have made the
event less likely to occur.” Evidence of a
party’s analysis or investigation of its prod-
uct, even if conducted after an incident or
event, could be deemed admissible to prove
negligence or culpable conduct.* “The fact
thatthe analysis may oftenresult inremedial
measures being taken... does not mean the
analysis may not be admitted.”” Stated
another way, “post accident investigations
would not make the event ‘less likely to oc-
cur,” only the actual implemented changes
make it s0.”**

There are significant implications to
this interpretation of the term “measures.”
Even if a vehicle manufacturer success-
fully excludes the recall from trial as a
subsequent remedial measure, evidence of
its underlying investigation and analysis
might ultimately be admitted.

Case-specific factors will obviously
determine the ultimate outcome of any
evidentiary dispute. However, the message
of the above cases is that, in personal injury
litigation pending in state court, evidence of
anautomobile manufacturer’s post-accident
recall is likely to be held inadmissible as
a subsequent remedial measure. But the
exceptions may end up swallowing therule,
in many instances.

Conclusion

Despite the recent news accounts high-
lighting the experience of certain foreign
manufacturers, automotive recalls are
commonoccurrences. Hundreds ofmillions
of automotive products have been recalled
over the past 45 years. Neither automobile
manufacturers nor consumers should view
recalls as proof of systemic failure. Rather,
successful recalls demonstrate that the

system designed to ensure vehicle safety is
working. However, manufacturers unaware
of the challenges involved in executing a
successful recall campaign potentially face
daunting challenges with investors, while
their lawyers face challenges of equal
measure in the courtroom.
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